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Supervising Doctors May Be Held
Liable in Malpractice Suits

Urgent Message: A supervising physician can be named in a lawsuit for malpractice
against a nurse practitioner or physician assistant, however, there are steps super-
vising physicians can take to protect themselves against such actions.

Alan A. Ayers, MBA, MAcc

n urgent care settings, physicians are often responsible

for supervising and overseeing a team of other health-

care employees, including nurse practitioners (NPs),
physician assistants (PAs), and medical assistants (MAs).
If any member of this team is found to be negligent,
the doctor may be held liable.

Up to 85% of urgent care patients are seen only by
an NP or PA, rather than a physician.! And while most
states require an NP or PA to work under the “super-
vision” of a physician, court cases show that physicians
underestimate their liability in supervising nurse prac-
titioners and physician assistants.?

Even in states that have done away with requirements
that NPs be physician-supervised, physicians in urgent
care settings may still be liable by virtue of employing the
NP. In fact, the vast majority of negligence actions against
NPs and PAs also name the supervising physician.?

In addition to medical malpractice suits, state licen-
sure boards may sanction doctors for improperly su-
pervising NPs and PAs.

Vicarious Liability
Vicarious liability is based on the legal idea of respondeat
superior, which is Latin for “let the master answer.”
Under vicarious liability, an employer is liable for the
acts of an employee that are performed within the
course of their employment.® This doctrine has been
used to hold physicians liable for the negligence of
nurse practitioners and physician assistants.

The law states that “[a]Jn employer may be liable to a
third person for the employer’s negligence in hiring or
retaining an employee who is incompetent or unfit.”*

Negligence liability will be imposed upon the employer
if it “knew or should have known that hiring the em-
ployee created a particular risk or hazard and that par-
ticular harm materializes.”* As such, California follows
the rule set forth in the Restatement Second of Agency
section 213, which provides in pertinent part: “A person
conducting an activity through servants or other agents
is subject to liability for harm resulting from his conduct
if he is negligent or reckless: ... in the employment of
improper persons or instrumentalities in work involving
risk of harm to others[.]”’ Liability for negligent super-
vision and/or retention of an employee is one of direct
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liability for negligence, not vicarious liability.*

If the requirements are met, a supervising physician
may be held liable for the following forms of negligence
or errors committed by an NP or a PA:

= Misdiagnosis

B Administering wrong or untimely medication, or

not administering one at all when required

® Errors with medication dosing

m Failure to monitor a patient

m Failure to follow up with a patient

Kansas (2022), New York (2022), and Utah (2023) no
longer require supervision for all or most NPs. Twenty-
seven states now have eliminated these requirements.?
However, PAs lag well behind NPs in achieving inde-
pendence. To that end, the American Academy of Phys-
ician Associates is calling to eliminate a mandated rela-
tionship with a specific physician.?

In Zeh v. Maso, for example, the Georgia Court of Ap-
peals held that a supervising physician is not legally li-
able for the negligent conduct of a physician assistant
practicing under them.® The plaintift in that case tried
to use Georgia’s Physician Assistant Act to establish legal
liability as the statute defined a PA’s scope of practice
with the literal text ascribing “responsibility” to the su-
pervising physician.® In Strickland v. Wellstar Health Sys.,
the plaintiff referenced similar “responsibility” language,
but only from non-legal sources.” The court opined that
if a Georgia statute literally ascribing “responsibility” to
a supervising physician does not impose legal liability
on the supervising physician, fact testimony and medical
literature regarding responsibility will not impose legal
liability on a supervising physician either.”

The court said: “As the Court of Appeals has made
clear, ‘responsibility’ and ‘liability” are not interchange-
able, and if the Georgia Legislature wanted to proscribe
liability on supervising physicians, they know the lan-
guage to use.”’

Steps Supervising Physicians Can Take to Protect
Themselves
When considering the addition of an NP or PA to your
practice, ask the state medical board about diagnosing
and prescribing rules, as well as the required amount of
supervision.® Physicians should also make certain to
verify the credentials of the NP or PA under considera-
tion. Contact the relevant state licensing board or pro-
fessional association and verify that the applicant grad-
uated from an accredited program.

Urgent care owners and operators should clearly de-
tail the entire relationship between the doctor and other
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health professionals. The job description and practice
protocols should be written to adequately describe the
type of patients to be seen and the level of treatment to
be provided.® In addition, supervising physicians should
explain to the PA or NP how they see the role. Define
what conditions and complaints are appropriate for
first-level care, and when he or she must refer the pa-
tient to the supervising physician or a specialist.®

The most counterproductive thing a supervising
physician can do is create an environment in which
the NP or PA is discouraged from asking questions or
asking for help.

“Urgent care owners and
operators should clearly detail
the entire relationship between

the doctor and other health

professionals.”

Conclusion

It’s important to note that the greatest malpractice risks
exist when a PA or NP practices beyond their level of
training and waits too long to contact the physician.!*m
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