Health Law and Compliance: Litigation

Getting Served: The Do’s and
Don'ts of Litigation

Urgent message: Being sued for malpractice can have everything to do with the quality of the
care you provided, or it could have practically nothing to do with the quality of the care you
provided. Either way, you need to respond in a way that increases your chance of a positive
outcome (and of maintaining your joy in practicing urgent care medicine).

GITA PENSA, MD, FAAEM

Upon returning home from a busy urgent care shift, you notice
a certified letter with a law firm’s return address. You open
the letter and realize you are being sued in the case of a 26-
year-old woman you saw almost a year ago. As your heart
beats harder, you think about returning to the urgent care to
pull up the chart. You wonder who you should call (the med-
ical director, the insurance company...?) Should you put an
addendum on the chart more completely detailing your mem-
ory of the case? While you remain frozen with fear racing
through your mind, you hear your children’s voices calling
from the TV room. “Mommy’s home!”

practice litigation.! Even in states with low relative risk
of malpractice paid claims, high levels of worry among
providers persist. Regardless of the ultimate outcome of
a lawsuit, the personal impact of malpractice litigation
itself on the individual provider is often significant.?
Malpractice litigation is exceedingly common.
Research suggests that by the age of 65, over 75% of
physicians in low-risk specialties, and 99% in high-risk
specialties, had faced a malpractice claim at least once in
their careers. The majority of claims do not result in any
payment to the plaintiff, and only a small minority of
cases proceed to trial. In one study, 68% of claims that
closed in a single calendar year were dropped, dismissed,
or withdrawn; out of the 7% of claims that were decided
by a trial verdict, 88% resulted in the provider prevailing.*
In another recent study by Wong, et al, out of 6,779
closed medical professional liability claims originating
from ED or urgent care centers over a 15-year period, 65.9%

I\/Iany medical providers fear receiving notice of mal-

were dropped, withdrawn, or dismissed; 22.8% were settled
for an average indemnity of $297,709; and 7.6% went to
trial. Of the cases that went to trial and jury verdict, defen-
dants prevailed 92.6% of the time.> (See Figure 1.)

Despite the frequency and fear of litigation, many
providers are not well-versed in how litigation unfolds
once a lawsuit is initiated. In this article, we focus on the
details of what a provider might expect when they find
the “letter in the mail,” as well as some general princi-
ples the provider should adhere to during the early
stages of litigation.

Background
“Getting served” or “receiving notice” are the informal
terms used to describe how most providers are notified
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Figure 1. Disposition of Claims Against Emergency

and Urgent Care Providers
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Adapted from Wong KE, et al. Western | Emerg Med. 2021;22(2):333-338.

that a lawsuit is being filed against them. This “service
of process,” as it is known legally, is part of the right to
procedural due process as guaranteed in the fifth and
14" Amendments to the United States Constitution.
This step in initiating a lawsuit is essential. If it is not
executed properly and within the rules of that particular
jurisdiction, the case cannot proceed.

Service of process gives the defendant provider a for-
mal notice that the lawsuit is starting, and it is typically
accompanied by the “complaint” (the stated grounds
for the lawsuit). It also establishes that the court hearing
the lawsuit has jurisdiction over the defendant.

A provider may be served by a certified letter in some
places, but in others it may happen in person, delivered
by a “process server” (an agent of the court who may
deliver official documents) or even by a sheriff in uniform.
There is generally no advance notice that someone is
coming to serve papers, and the element of surprise unfor-
tunately adds to the traumatic nature of the encounter.

Service of process may occur at home or work. One
can imagine the impact of being served papers by a sher-
iff in uniform in front of colleagues or patients at work,
or at home in front of family. Physicians have even
described being served by a sheriff in uniform in front
of extended family during Thanksgiving dinner.®

As you may surmise, this moment is sometimes lever-
aged by plaintiff’s attorneys as an opportunity to distress
the defendant at the very start of the case. It is an open-
ing move in a long, strategic process. Understanding
that these methods are tactical, engineered to elicit an
emotional response from the defendant, may be some-
what helpful in minimizing the intended effect.

The manner of service of process notwithstanding,
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the accompanying written complaint itself is typically
quite distressing to the provider. Written in formal, legal
language, it usually describes the defendant’s alleged
malpractice and negligence in a very forceful and
emphatic manner, again crafted for impact. An emo-
tional response is natural—and intended.

The traumatic impact of litigation on the provider
starts at the very beginning, with receiving notice. The
accusation of malpractice, whether or not substandard
care was rendered, often creates a cascade of responses
in the defendant that may have significant psycholog-
ical, cognitive, spiritual, and physical effects, known col-
lectively as litigation stress.” Understanding the strategy
behind service of process, as well as knowing what con-
crete steps to take and to avoid during this time, can
help mitigate the litigation stress.

First Steps: Do’s

Contact your Malpractice Insurance Carrier

The first step after receiving notice of litigation is to con-
tact your medical malpractice insurance carrier, as they
will give you further instruction on how to proceed.
They will typically assign you a representative who will
oversee the claim and answer any questions. They will
also often assist you in the next crucial step, which is
obtaining a defense attorney.

It should be noted that, in some instances, the plain-
tiff’s attorney might first contact the provider or their
employer directly (rather than go through the formal
service process initially) in the hope of getting a quick
settlement in order to spare the cost and trouble of liti-
gation. Should a provider receive a letter or phone call
like that, they should not correspond with the attorney
at all, but rather contact their carrier immediately and
go from there.

Obtain an attorney
Your insurer will be paying the attorney’s fees, and typ-
ically will determine which attorneys you may work
with. If you have an attorney in mind, they may oblige
you. They may assign you a particular attorney or pro-
vide you with a list of possible choices. Keep in mind
that your attorney will be ushering you through a
process that is foreign to you. You will be relying on
them heavily, so it is helpful to have an attorney who is
experienced with medical malpractice rather than per-
sonal injury law in general. Having a senior partner
advising on your case is also helpful.

Your attorney will help with some crucial next steps,
such as officially responding to the complaint in a
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timely manner, which is required by the court. They will
also assist you in answering “interrogatories,” introduc-
tory questions you will likely be sent by the plaintift’s
team. This begins what is known as the “discovery
phase,” in which the attorneys on each side start build-
ing their cases, filing record requests, doing research,
and obtaining external case reviews and deposition tes-
timony. In due time, your attorney will prepare you for
your own deposition.

In some states, the filing of the lawsuit will automat-
ically trigger involvement of the state Department of
Health and Licensure. Your attorney can help you with
whatever is required in this case as well.

Seek support

Although providers are often admonished by their insurer
and attorney to avoid talking to others about the case,
this refers to the medical details and case events. It is
absolutely fine to talk with trusted and discreet people in
your life, such as your significant other or family, about
the fact that you are being sued and how it impacts you.
Talking about traumatizing events is a key element in pro-
cessing and recovery.> Seeking out peer supporters may
be particularly helpful, as they have a baseline under-
standing of the stress of malpractice litigation that laypeo-
ple may not. It may also be helpful to speak confidentially
with a mental health clinician during this time.

Learn More About the Process

Several books about medical malpractice litigation are
available from online vendors and have information on
both the practical aspects of litigation as well as manag-
ing its psychological impact. Professional societies, mal-
practice insurers and attorneys may have resources, as
well. Online legal reference sources can also give you an
overview of the civil litigation process. Knowledge about
the process and your role in it may serve to mitigate
your overall anxiety.

Practice Self-Care
Healthcare providers are notorious for neglecting self-
care, and the culture of medicine does not inherently
encourage us to prioritize our personal needs. However,
malpractice litigation is an abnormal, longitudinal stres-
sor, uniquely designed to erode provider well-being.
Being sued adds on to the already significant daily chal-
lenges of practicing medicine; combating this extra
stress requires a thoughtful and strategic intervention.
Though it may at times feel difficult, establishing a rou-
tine with attention to exercise, nutrition, sleep, and personal
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relationships is helpful. Scheduling time for enjoyable
activities and relaxation is also important, even if this
means saying no to extra professional responsibilities.

Professional help from a well-trained mental health
clinician can also help. As in the case of provider
burnout,® techniques exist that may help you reframe
the litigation events in a more constructive way.
Research-based resilience training, cognitive behavioral
therapy techniques, and acceptance commitment ther-
apy may all also arm you with valuable tools to help you
cope. Litigation is unfortunately a high-risk time for
burnout, anxiety, depression, substance use, post-trau-
matic stress disorder symptoms, and even suicide.” Tak-
ing early, proactive steps to protect your physical and
mental health is important. Give yourself permission to
make your well-being a priority.

Things To Avoid During This Time: Don’ts

Do Not Alter the EMR

Do not alter the medical record in any way after receiving
notice of litigation. The electronic medical record (EMR)
keeps an audit trail with easily discoverable data indicating
who entered the record, when they viewed it, and from
what computer or terminal. It records if a chart was viewed
or altered in any way, and all changes are discoverable. It
is increasingly common for attorneys to hire digital foren-
sics experts who will reveal any alteration attempts, and
the optics of such attempts will spell devastation for your
case. There have been many cases lost after an EMR audit
in the last several years. If possible, avoid accessing the
chart at all to avoid any hint of impropriety. You will have
a chance to review the records once obtained by risk man-
agement, your insurer, or your attorney.

Do Not Attempt to Contact the Plaintiff or Their Family
Occasionally, the urge to personally communicate with
the plaintiff or their family is very strong. You may wish
to explain what happened, or apologize for their loss, or
just connect to them on a human level. However, once
litigation is initiated, this could easily be seen as intim-
idation and is absolutely forbidden. All communication
from this point further is limited to the attorneys.

Do Not Keep Your Own Notes or Do Research

Do not write notes or do any research about the case
without the knowledge of your attorney. It is important
that all of this is kept within the protection of attorney-
client privilege. Classifying any notes as attorney-client
work product is protective to you. When you are
deposed, you will be asked about any notes, research, or
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records you have kept, and it is important that you can
answer honestly under oath that you have only done
this in conjunction with your attorney.

Do Not Despair

The initiation of a lawsuit is an intensely stressful time.
Recognize that malpractice litigation is very common,
and many of your peers and role models have weathered
it. Being prepared for the challenges of litigation and taking
care of your mental and physical health are of paramount
importance. There are resources to help you better under-
stand the practical aspects of litigation and its psychological
impact. Understanding what steps to take, as well as the
need for support and guidance during this time, will min-
imize the anxiety associated with the process.

Conclusion/Teaching Points

1. Most physicians will face a lawsuit at some point in
their career. Less than half result in payments, and
only a small number proceed to trial.

2. Of cases which do go to trial, roughly 90% result in

14 JUCMThe Journal of Urgent Care Medicine | October 2021

VisualDx is your trusted second opinion.

a defense verdict.

3.1If you are involved in a malpractice action, do not
alter the chart or take notes without the advice of an
attorney, as there is an easily discovered audit trail in
the EMR metadata.

4. Though you should not discuss the details of the case
with anyone other than legal counsel, you can dis-
cuss your feelings about being involved in a malprac-
tice action. B
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