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Five Federal Employment
Regulations Urgent Care
Operators Need to Know (Part 1)

Urgent message: As employers and managers of people, urgent care
operators are likely to encounter situations that invoke federal labor laws.

ALAN A. AYERS, MBA, MAcc

al employment regulations and failure to comply with

any of them could result in civil litigation or criminal
penalties. Laws prohibiting discrimination, regulating
wages and hours, permitting leave for military service and
family or personal health issues, and affecting collective
bargaining are commonly misunderstood, and as a
result, violated by urgent care operators. The best protec-
tions are detailed human resources policies and an
operating culture of integrity and compliance. As a start,
managers and supervisors should be educated on the
basics. This article is the first of a two-part series that offers
specific cases illustrating five of the most significant fed-
eral employment regulations. This installment covers anti-
discrimination laws and the Fair Labor Standards Act; the
Uniformed Services Employment and Re-employment
Rights Act, the Family Medical Leave Act, and the
National Labor Relations Act will be covered in the sec-
ond installment.

Urgent care centers are subject to a multitude of feder-

Anti-Discrimination Laws

A variety of statutes regulated by the U.S. Equal Employ-
ment Opportunity Commission (EEOC) prohibit dis-
crimination and retaliation on the basis of an
employee’s “protected” status. All job-related decisions
must be made for legitimate business reasons and not

on the basis of characteristics such as:
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Race
Skin Color

Sex
Ethnicity
Religion
Age
Military Status

Table 1 summarizes the major federal anti-discrim-
ination statutes. If an urgent care operation is small—
employing fewer than 15 people—most federal anti-dis-
crimination laws will not apply. The one exception is
the equal pay act, which applies to virtually all
employers. The specific headcount limits are included

JUCM The Journal of Urgent Care Medicine | July/August 2012 19

© Corbis.com
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Table 1 Federal Anti-Discrimination Legislation

Minimum Number of
Employees

Federal EEO
Legislation?

Protected Class

that confers the greatest protection to
employees.
Employers are responsible for ensur-

Age Discrimination in
Employment Act (ADEA)

Applies to companies

with 20+ employees. over.

Individuals age 40 or

ing that hiring processes don't adverse-
ly impact a protected group. Even large
companies with extensive legal expert-

Americans with
Disabilities Act (ADA)

15+ employees

Individual with a
disability, history of
disability, perceived
disability, or relationship
to someone with a
disability. Disability is
defined as “a condition
that substantially limits
major life activities.”

ise are not immune from problemat-
ic processes that have a disparate
effect on certain segments of the
workforce. Consider a recent case
against Pepsi.* The company con-
ducted a routine background check of
all applicants, but the screening did
not just rule out applicants who had

Equal Pay Act (EPA) No specific size

requirement

Women should receive
pay equal to men for
“substantially equal”
work. Pay includes
benefits, allowances,
bonuses and overtime.

been convicted of a crime—it also
excluded those who had been arrest-
ed but never convicted. This policy dis-
parately affected African-Americans,
although the EEOC did not accuse
Pepsi of intentional discrimination. In

Genetic Information and
Nondiscrimination Act
(GINA)

15+ employees

Genetic information;
individual and family
medical history.

January 2012, the company agreed to
settle the claim for more than $3 mil-
lion, plus training and job offers to
affected applicants.

Title VIB (15+
employees)

15+ employees

Race, color, religion, sex,
or national origin
(birthplace, ancestry,
culture, or linguistic
characteristics common
to a specific ethnic
group.)

Bona fide occupational qualifica-
tions still do exist that allow hiring
discrimination in some limited cir-
cumstances. For example, it would
not be considered illegal discrimina-
tion for a hospital to hire only female
technicians specifically for ob/gyn

Pregnancy
Discrimination Act (PDA)
(This Act is an
amendment of Title VII)

15+ employees

Women experiencing
pregnancy, childbirth, or
a medical condition
related to pregnancy or
childbirth.

functions.

Anti-discrimination legislation
doesn’t just impact hiring decisions,
it also affects the treatment of current
employees on the job. For example,

in Table 1, but it’s important to note that many
states have anti-discrimination laws that apply to smaller
businesses and extend the number and scope of “pro-
tected” classes beyond what's prescribed by federal law.

For example, nearly half the states and many major
cities have laws prohibiting employment discrimination
on the basis of sexual orientation. Some jurisdictions
also specifically prohibit discrimination based on gen-
der identity, while others protect such categories as
marital status, political affiliation, and height and
weight.! Employers are responsible for understanding
the laws in their areas and developing policies that
incorporate provisions from each applicable regulation
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under the Americans with Disabili-
ties Act (ADA) an employee is entitled to ask for an
accommodation to allow him or her to perform the
essential functions of the job, despite a disability. Types
of accommodation might include a physically modified
workstation, restricted job responsibilities, or a flexible
working schedule.® While an employer can refuse
accommodations that would result in an undue hard-
ship, factors such as cost alone will not necessarily con-
stitute sufficient grounds to refuse.”

Remember that in many cases—particularly with a
medical accommodation—the obligation is not neces-
sarily to give the employee the specific accommodation
he or she requests, but to provide an accommodation
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Table 2 Fair Labor Standards Act Exemption Test

Exemption

Eligibility/Test

Administrative

Compensated more than $455/week, work directly related to the management or general business
operations of the employer, exercises discretion and independent judgment on significant issues.

Computer Compensated more than $455/week or $27.63 an hour; employed as a computer systems analyst,
computer programmer, software engineer or other similarly skilled worker in the computer field; primary
duty must consist of: systems analysis techniques and procedures, design, development, testing or
modification of computer systems or programs.

Executive Compensated more than $455/week; primary duty is managing the company, department or subdivision;

must “customarily and regularly” direct the work of at least two full-time employees or their equivalent,
and have the authority to hire or fire other employees, or strongly influence the decision.

Outside Sales

The employee’s primary duty must be making sales, obtaining orders or contracts for services or facilities,
and the employee must be customarily and regularly engaged away from the employer’s place or places
of business.

Professional

The employee must be compensated on a salary or fee basis (as defined in the regulations) at a rate not
less than $455 per week; primary duty must be the performance of work requiring advanced knowledge,
in a field of science or learning and acquired by prolonged intellectual instruction.

that meets the employee’s needs. If a suitable accommo-
dation exists that better meets the employer’s opera-
tional needs, the employer may select this accommoda-
tion instead of the employee’s preferred suggestion. For
example, although an employee may prefer to have a
flexible working schedule, the employer might prefer to
redistribute the job duties, and assign the employee to
tasks that are not limited by the disability.

Disability is not the only factor requiring accommo-
dation in the workplace. The employer must also con-
sider requests for religious accommodation. One such
case involved an urgent care facility that informed a
Muslim physician during her interview that the facility
had a "no hats” policy, which would prohibit her hijab
(religious head-covering). The applicant questioned the
policy with the organization’s human resources depart-
ment, which confirmed that the interviewer was cor-
rect—religious accommodation for her hijab would not
be granted. After adverse news coverage and pressure
from Islamic organizations, the company issued an
apology and promised to clarify the policy, stating that
the applicant would be hired and accommodated.?

A leader’s obligation is to recognize discrimination

It’s not enough just to have a policy prohibiting discrim-
ination. Managers must actively recognize discrimina-
tion and enforce anti-discrimination policies accord-
ingly. This mandate was made particularly clear with a
June, 2011 U.S. Supreme Court decision reversing certi-
fication of a class of approximately 1.5 million Wal-
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mart female employees claiming that Walmart engaged
in sex discrimination by systematically denying its
female employees promotions and raises.’ In Dukes vs.
Walmart, the Supreme Court specifically noted that
Walmart had a written anti-discrimination policy that it
enforced, including penalizing those who violated the
policy. This practice was important evidence to contra-
dict the claim that Walmart had a general policy, prac-
tice, and culture of discriminating against women. In
light of this decision, employers should be sure to
update—and enforce—their employment policies, which
may prove critical in avoiding and defending legislation.

Fair Labor Standards Act (FLSA)

The Fair Labor Standards Act, known as FLSA, regulates
the federal minimum wage and overtime requirements
for non-exempt employees. The act also contains pro-
visions for the employment of minors. While the Act
regulates a variety of wage-and-hour related issues, state
and local codes often contain more specific and detailed
information that intersects with the FLSA regulations.

What the Fair Labor Standards Act DOES Regulate:

® Minimum wage of $7.25 per hour effective July 24,
20009.

® Overtime pay for non-exempt employees at a rate of
not less than one and one-half times the regular rates
of pay after 40 hours of work in a workweek.

m Reasonable break time and a place for an employee to
express milk for her nursing child, for up to 1 year after
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Fair Labor Standards Act: What Would You Do?

The following table describes some common scenarios that invoke FLSA’'s wage and hour regulations in urgent care settings. Read each
scenario and determine how you might respond. The correct answer is provided.

Jane works 1 hour of overtime without her manager’s

» authorization. The center’s policy states that overtime can

only be worked with express advance authorization from the man-

ager. Jane did not ask for permission, and the manager would not

have granted it because other medical assistants were working.
Can the center refuse to pay Jane for the time worked?

A No. Under the FLSA, Jane is entitled to be paid for the time
» she worked, regardless of whether it was approved or not.
If the time was in excess of 40 hours in the workweek, she is enti-
tled to time and a half. However, the employer is entitled to dis-
cipline Jane for her violation of the policy.

Jim has to stay 30 minutes late to deal with an urgent

» patient issue. Because of the economy, the urgent care

center has restricted payment of overtime. Jim volunteers to make

up the time by coming in 30 minutes later the next day. Is that
allowed?

Yes. As long as the time is made up within the same work-

» week, an employee can adjust his or her hours to stay with-

in a 40-hour workweek and not incur overtime charges. Note:

In some jurisdictions, such as California, overtime is incurred for
any time worked over 8 hours in a day.

Marc, the 15-year-old son of one the center’s nurses, is

» saving money to buy a car. His mother suggests to the
owner that Marc help cut the lawn and trim the bushes using the

the child’s birth. The time is not compensated, assum-
ing the employee is completely relieved from duty and
would not ordinarily receive compensation for the
break. A bathroom is not a permissible location.

® Youth employment activity restrictions and mini-
mum wage.

® Employees must be paid for training, when the train-
ing is mandatory.

As with anti-discrimination laws, state laws may be
more specific or prescribe greater requirements than
the federal statutes. For instance, 16 states have a higher
minimum wage than required by federal law.!° Nevada,
for example, has a statewide minimum wage of $8.00
per hour but employers who offer health insurance can
pay the federal rate of $7.25. And while California has
a statewide minimum wage of $8.00 per hour, the City
of San Francisco sets the rate at $10.24. Throughout Cal-
ifornia, overtime must be paid for working more than
8 hours in a single day or more than 6 days in a single
week—although federal law defines overtime as greater
than 40 hours in a single week.!!

WWWw.jucm.com

owner’s gas-powered lawnmower and electric clippers. Is that per-

missible?

A No. The FLSA states that 14- and 15-year-olds cannot oper-
» ate power-driven machinery other than certain office and

food preparation machines'.

Blair, a medical receptionist, takes her lunch in the back
» and sorts the mail while she eats. Does she get paid for
this time?

A Yes. Because Blair is performing work, she is entitled to
» be compensated for the time.

Blair, the medical receptionist, decides to eat lunch at her
» desk instead, while surfing the Internet. Does she get paid?

A It depends. Assuming Blair is surfing the Internet for per-
» sonal reasons and is not required to perform work
duties during her lunch, the FLSA would not require her to be paid.
However, if Blair is sitting at her desk because someone needs
to provide cover for reception, or if she answers phones or assists
patients during her break, she is entitled to be compensated.
Because the line can be blurry between work and breaks—for exam-
ple, just because a customer didn’t happen to come in, doesn’t
necessarily mean the employee wasn’t working reception—it would
be good practice to make a clear distinction between lunch and
breaks by requiring Blair to eat lunch in the break room.

What the Fair Labor Standards Act DOES NOT

Regulate!?:

m Leave time (vacation, sick pay, holidays, etc.)

® Mandated meal breaks or rest periods

® Double, triple or premium pay for weekends or
holidays

m Salary increases or benefits

® Dismissal requirements or immediate payment of
final wages to terminated employees

Remember that although the FLSA does not regulate
the above items, state laws do typically control them.
For example, the California labor code requires employ-
ers to give non-exempt workers an unpaid, uninter-
rupted 30-minute lunch break after 5 hours of work,
provided that the workday is longer than 6 hours. In
addition, California employees are entitled to a paid 10-
minute rest break for every 3.5 hours worked. Whenever
state and federal laws differ—the employer must follow the
regulation that most benefits the employee.

Exempt and Non-exempt Employees
As the name suggests, “exempt” employees are those
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who are exempted from the provisions of the FLSA.
Several significant differences exist in the way employ-
ers treat exempt and non-exempt employees. Exempt
employees are typically salaried and are not entitled to
overtime pay. But an exempt employee must be paid
for every day he/she works because partial-day deduc-
tions from an exempt employee’s salary are not permit-
ted except in specific circumstances, such as for unpaid
time under the Family Medical Leave Act, to offset jury
fees received by the employee or in the initial or termi-
nal week of employment.'3

The FLSA includes tests for several specific exemp-
tions of broad classifications from the Act, as illus-
trated in Table 2.

FLSA standards are complex and go well beyond
pay and scheduling and affect an urgent care center’s
staffing model, job descriptions, facility layout, and
operating hours, among other factors. To test your
knowledge of FLSA by reviewing the box on page 23
that lists wage and hour scenarios commonly encoun-
tered by urgent care operators.m
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