HEALTH LAW

Protecting Yourself Against
Medical Malpractice Claims

B JOHN SHUFELDT, MD, JD, MBA, FACEP

e live and practice medicine in a litigious society. How,
then, can providers protect themselves against the threat of
financial ruin due to malpractice payouts?

The first and most obvious answer is to not commit mal-
practice; more about that in a moment. The next most likely
answer is for providers to purchase malpractice insurance with lim-
its set high enough to protect their personal assets.

The median medical malpractice award tripled between 1997
and 2004. By 2004, the median award in a malpractice case was
$440,000, and the average was $607,000. Today, approximate-
ly 5% of awards are over $1 million. Most physicians carry malprac-
tice insurance which is capped at $1 million per claim and $3 mil-
lion in aggregate per year.

When awards exceed that $1 million per claim cap, however,
a physician’s personal assets are at risk. And once the threat of cat-
astrophic loss is imminent, it is too late to move money to a safe
asset. To that end, it is important to discuss asset protection with
your financial advisor before those assets are at risk.

Back to solution number one (do not commit malpractice).
How is it that some providers manage never to get sued? Clear-
ly, some specialties are lower risk than others. Pathologists,
physical medicine specialists, etc., generally skew towards the “bet-
ter” end of the risk profile.

Unfortunately, for a variety of reasons, urgent care physi-
cians are in the middle of the risk profile. We don’t typically
have long-term relationships with our patients or their fami-
lies, we don't respond to their calls in the middle of the night, and
our interactions are often “one offs.” Moreover, many a serious
medical problem starts as a trivial complaint which can be easi-
ly missed on first inspection. For example, a middle-aged woman
with abdominal pain and a benign abdominal examine may
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evolve into a patient whose ischemic bowel took two or three vis-
its to correctly diagnose.

For now, let’s focus on how urgent care providers can protect
themselves when the odds are stacked against them.

Slow and Steady Wins the Patient’s Trust

First and perhaps most obvious is to slow down and spend time
with your patients. When a bad outcome is coupled with an
interaction with a distracted, harried physician, the result is
often litigation. Besides, the most satisfying part of our profession
is the time we get to spend caring for others.

Consider the following scene as the patient might view it: Your
waiting room is packed, the chairs are close together and uncom-
fortable, your staff is perceived as uncaring, and the magazines
which depict all the things you do in your personal life—travel,
fancy cars, and golf—are leftovers from your home. The final nail
in the coffin is when the distracted, tired, and overwhelmed
provider has one foot out the door during the encounter.

Sound familiar?

Although we recognize that in today’s healthcare milieu we are
required to do more with less, the patient who is ill should not be
forced to carry this burden. Do whatever you can to make the
patient more comfortable in your waiting room. Educate your
front office staff on customer service and communication skills.
Introduce yourself on a first name basis (“Good afternoon; |
am very sorry you had to wait to see me. My name is Jim Smith
and | am happy to be your doctor.”) Shake the patient’s hand and
sit down in a chair to listen to their story.

Many people who feel ill just want someone to listen to them
and validate their concerns. At the end of the encounter, go
over your treatment plan for them, allow them to ask ques-
tions, and tell them not to hesitate to return if they are not get-
ting better or if they feel worse.

Say “No” without Saying “No”
If the patient demands something that you feel is not in their best
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